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CHRIS KERN 

THE BURGER COURT 

CEDITORS: THIS IS THE SECOND OF TWO REPORTS ON THE AMERICAN 
JUDICIARY. PART ONE DEALT WITH THE CHANGE IN 
JUDICIAL APPROACH IN THE LAST EIGHT YEARS. PART 
TWO DEALS WITH SOME SPECIFIC DECISIONS FROM THE 
THE RECENTLY CONCLUDED SUPREME COURT TERM, EACH 
PART IS DESIGNED TO STAND INDEPENDENTLY FOR SERVICES 
WHICH DO NOT WANT TO BROADCAST BOTH. ) 

ANNCR> 

IN ITS LAST TERM, THE AMERICAN SUPREME COURT HANDED DOWN 
RULLINGS ON CAPITAL PUNISHMENT, ABORTION AND FREEDOM OF THE 
PRESS. VOA NEWS ANALYST CHRIS KERN HAS THESE OBSERVATIONS. 
VOICE: 

THIS YEAR'S APPOINTMENT OF SUPREME COURT JUSTICE JOHN PAUL 
STEVENS MEANS A MAJORITY OF THE COURT -- FIVE OT ITS NINE 
MEMBERS -- HAS BEEN APPOINTED BY PRESIDENTS NIXON AND FORD, 

BY NOW, IT'S NO SURPRISE TO ANYONE THAT THE SUPREME COURT 
LED BY CHIEF JUSTICE WARREN BURGER HAS A DIFFERENT CAST TO 
IT CTENDENCY) THAN THE ONE LED BY FORMER CHIEF JUSTICE EARL 
WARREN. BUT THE STEVENS APPOINTMENT HAS MADE THE COURT'S NEW 
PERSONALITY CONSIDERABLY MORE DISTINCT, AND THE DIFFERENCE IS 
MORE THAN JUST A CONTRAST BETWEEN JUDICIAL ACTIVISM AND WHAT 
MR. NIXON USED TO CALL "STRICT CONSTRUCTION." 

BY STRICT CONSTRUCTION, MR, NIXON MEANT A COURT THAT WOULD 
STOP INTERPRETING THE CONSTITUTION IN A WAY THAT RECOGNIZED NEW 
CIVIL RIGHTS AND THAT WOULD BEGIN LEAVING BASIC ISSUES OF GOVERNMENT 
POLICY TO THE ELECTED PRESIDENT AND CONGRESS. THAT'S LARGELY 
WHAT THE BURGER COURT HAS DONE, BUT THERE HAVE BEEN SOME 


EXCEPTIONS. 
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THE MOST NOTABLE ONE IS THE COURT'S DECISION ON ABORTION, 
WHICH WAS REVIEWED AND EVEN STRENGTHENED IN THE RECENT SUPREME 
COURT TERM. THE DECISION EXTENDED THE COURT-CREATED RIGHT OF 
A WOMAN TO HAVE AN ABORTION BY RULING THAT ALMOST ALL GOVERNMENT 
RESTRICTIONS ON ABORTION IN THE FIRST THREE MONTHS OF PREGNANCY 
VIOLATE THE CONSTITUTIONAL RIGHT TO PRIVACY. 

THE ABORTION DECISIONS HAVE BEEN AS INNOVATIVE AS ANY 
SUPREME COURT RULINGS OF THE PAST, BUT FOR THE MOST PART THE 
BURGER COURT HAS BEEN MORE CAUTIOUS. ON CAPITAL PUNISHMENT, 
FOR EXAMPLE, THE COURT HAS REFUSED TO RULE THAT THE 
CONSTITUTION'S BAN ON "CRUEL AND UNUSUAL" PUNISHMENT PROHIBITS 
EXECUTION. WHAT THE MAJORITY DIO 00, HOWEVER, WAS TO SET STRICT 
REQUIREMENTS FOR GIVING OUT THE DEATH SENTENCE IN AN ATTEMPT TO 
MAKE SURE THAT LIFE-OR-DEATH DECISIONS WOULD NOT BE MADE 
ARBITRARILY. 

Itt ANOTHER MAJOR TEST CASE, THE SUPREME COURT RULED THAT 
NEWSMEN NORMALLY HAVE A FREE PRESS RIGHT TO COVER CRIMINAL 
TRIALS AND THAT TRIAL JUDGES NORMALLY HAVE NO POHER TO RESTRICT 
REPORTING, EVEN TO PROTECT THE RIGHTS OF THE DEFENDANT. BUT 
THE MAJORITY WOULD NOT SAY THAT ALL RESTRICTIONS ON NEWS 
COVERAGE VIOLATE THE CONSTITUTION'S FREE PRESS GUARANTEE. 

WHAT MAKES THESE DECISIONS DIFFERENT FROM THE WAY THE 
PREVIOUS WARREN COURT MIGHT HAVE HANDLED THEM IS MORE THAN 
JUST THE WAY THAT THEY COME OUT; IT'S ALSO HOW THE MAJORITY 
ARRIVES AT THEM. INSTEAD OF DECLARING BASIC RIGHTS IN SWEEPING 
TERMS, THIS COURT TENDS TO REACH LIMITED DECISIONS BY A PROCESS 


OF TECHNICAL ANALYSIS. 


NEWS ANALYSIS NO. 1-1365 PAGE 3 

THAT REFLECTS, IN PART, THE EXPERIENCE OF THE NIXON AND 
FORD APPOINTEES. FOUR OF THE FIVE JUSTICES APPOINTED BY THE 
TWO REPUBLICAN ADMINISTRATIONS WERE LOWER COURT JUDGES AT THE 
TIME OF THEIR APPOINTMENT. MOST OF THE JUSTICES APPOINTED BY 
EARLIER DEMOCRATIC ADMINISTRATIONS WERE FORMER ELECTED OR 
APPOINTED OFFICIALS. 

BUT THE COURT'S APPROACH IS ALSO A REFLECTION OF A 
PHILOSOPHY THAT GREW OUT OF A FEELING AMONG MANY AMERICANS 
THAT THE COURTS HAD GONE TOG FAR, TOO FAST IN ESTABLISHING 
NEW LAW BY JUDICIAL INTERPRETATION, IT IS A PHILOSOPHY THAT 
IS NOT SO MUCH CONSERVATIVE AS CAREFUL -- AND IT IS LIKELY TO 
DOMINATE THE COURT FOR SOME TINE TO COME. 
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